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d.S. Department of Transportation 


Kimberlee Massin 
Southwestern University School of Law 


This paper was originally presented at the Annual Meeting of the 
Midwest Criminal Justice Association, Chicago, Illinois, October 5, 1990. 


Introduction 


There are few who would disagree that the foundation on which the juvenile 
justice system was based is a system of care, rehabilitation, and, as some 
would argue, paternalism. The principle of parens patriae, the English 
Chancery Court common law practice of state intervention into family life is 
a tradition which is deeply rooted in the history of the American juvenile 
justice systems. Curtis, (1976) among other scholars points out that the 
application of the parens patriae philosophy was first enunciated in the United 
States in the U.S. case of ex parte Crouse in 1838, involving the placement 
of an “incorrigible youth” in the Philadelphia House of Refuge. Placement in 
these instances was not intended as a punitive practice, but instead for the 
reformation of the youth. Influenced by a group, later referred to as the “child 
savers”, and the Chicago Reform School Movement, the beginning of change 
in the way the “system” dealt with youthful offenders was well under way. The 
culmination of social and political change involving juveniles occurred in 
1899 with the passage in Illinois of the first Juvenile Court Act, the creation 
of separate courts for juveniles, and a system of organized community 
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supervision (probation) for juvenile offenders. The philosophy of the “new” 
juvenile court gained widespread acceptance as measured by the rapid pace 
at which other states adopted similar statutes. By the early 1920's all but three 
states had created a separate system of justice for juvenile offenders, 


The 1960's earmarked a significant era of change in the manner in which 
juvenile offenders were viewed by the juvenile courts. First, growing dissatis- 
faction with the fact that minors, who had not committed crimes per se, were 
being brought under the authority and jurisdiction of the juvenile court and 
were being punished, sometimes more severely than were those who actually 
committed criminal acts, led to the creation in California in 1961 of a 
classification of status offenders. The separation of delinquents from this new 
classification of status offenders seemed to satisfy the arguments by those 
who viewed status offenders as being different from delinquent offenders. The 
role of the prosecutor in juvenile court became unclear when subsequent 
research determined that delinquent acts by the youth were often intermixed 
with behavior labeled as status offending (Thomas, 1976). Status offenders 
were identified as having reoffended more frequently than those taken into 
custody for delinquent acts. Prosecutors handling cases involving alleged 
status offending often recommended a less punitive disposition with the hope 
that the youth’s misbehavior would not escalate to more serious delinquent 
offending. in spite of this, status offenders were found to be often held in pre- 
adjudicatory detention, even though they ultimately received a less punitive 
disposition than their delinquent counterpart. The contention that status 
offenders escalated to more delinquent serious offending has not been 
proven (Weis, 1980, Rankin and Wells, 1985). More recently, Shelden, 
Horvath, ,and Tracy, (1989) reported that significant differences existed 
between males and females who commit status offenses, with male status 
offenders more likely than females to escalate. These authors recommend 
that “juvenile courts should seriously question the inexact use of the concept 
of “status offender”. It should not be assumed that this group of youths 
represents a unique category that commits only one type of offense or that 
they, and they alone, commit status offenses” (p.215). While the treatment 
of status offenders by the juvenile court served as a comerstone of change for 
the juvenile justice system, three important events resulted in more wide- 
spread changes taking place than at any time during the previous 60 year 
history of the juvenile court movement. Each event had a significant impact 
on the role of the prosecutor in juvenile court. First, landmark cases such as 
Kent (1966), Gault (1967), Winship (1970), and McKeiver (1971) resulted in 
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a growing awareness that the goals of the juvenile court were “far from being 
realized” (Cullen, Golden, and Cullen, 1983, p.2). Many due process rights 
guaranteed to adults were now given to juvenile offenders resulting in greater 
involvement forthe prosecutorin juvenile matters and projecting the prosecu- 
tor in the role of advocating on behalf of the “state”, instead of what was in 
the best interest of the child. Second, a basic assumption supported by the 
child saving movement of the late 1800's was that the state was aresponsible _ 
agent and would act in the best interest of the child. During the 1960's debate 
focused onthe disparity of treatment and justice as exemplified by such cases 
as Gault and others. The result was a movement to limit the states’ 
involvement in non-delinquent matters. Third, public sentiment was begin- 
ning to shift away from a model supportive of rehabilitation and care for 
delinquent youth, and in the absence of a viable alternative, was replaced by 
the infusion of “justice mode!” principles into the statutory code for juvenile 
offenders. In addition, researchers throughout the 1970’s and 1980's were 
able to identify the “chronic few” responsible for a substantial portion of all 
reported crimes. The 1980's ended with three significant decisions focusing 
on the death penalty for youthful offenders. Some would argue that these 
changes have moved the prosecutor increasingly away from the doctrine of 
parens patriae and closer to the role traditionally played by the prosecutor in 
adult court, that of advocate for the “state”. 


The Prosecutor and Juvenile Court 


The first six decades in the history of the juvenile court revealed that adversary 
proceedings involving the juvenile offender were a rarity, with juvenile trials 
being virtually non-existent and certainly considered “distasteful” by Judges 
(Rubin, 1985). Hearings involving prosecutors were even more uncommon, 
with legal matters handled exclusively by the judge, the probation officer who 
often presented the state’s case, and representatives of the social service 
community who advocated on behalf of the needs of the child. The presence 
of the prosecutor often was seen as representing a “state interest”, aninterest 
which was unnecessary when the sole interest of juvenile court proceedings 
was considered to be in the “best interest of the child”. Few would arque that 
the introduction of the attorney as legal advocate for the youth heralded a new 
area in the administration of the juvenile justice. Probation officers, who 
previously performed the “prosecutorial” role, quickly became overwhelmed 
by more knowledgeable and skillful defense counsel. Representation by 
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defense attomeys, on the other hand, was difficult for juvenile court officials 
to accept, but because counsel was viewed as representing the best interests 
of the child, were more easily accepted than that of the prosecutor, whose role 
was unclear. The prosecutor’s role was often viewed as advocating on behalf 
of the state, an “advocacy” which, as some would argue, further strengthened 
the need for a professional who would serve to protect the legal interests of 
the youth. 


During both the pre and post-Gault (1967) era the research reported that 
prosecutors played a role in juvenile court. A 1963 survey of juvenile court 
judges saw an increase in the use of the prosecutor in juvenile courts 
proceedings. “Prosecutors appeared regularly in about 15 percent of the 
courts and occasionally in over 60 percent of these courts”. Rubin (1985) 
reports the growth in the number of juvenile prosecutors and their expanded 
role in the processing of juveniles. Not only is the courtroom presence of the 
prosecutor seen as significant, but their increased role in making intake 
decisions and reviewing the intake decisions of probation staff is also cited 
(Rubin, 1980). Sagutan and Edwards (1979) report the increased appear- 
ance of juvenile prosecutors following statutory changes in Californiain 1977. 
For example, prior to 1977, prosecutors appeared in court in less than 15% 
of the detention cases, but following legislative change were found to have 
appeared in 88% of the cases. Similarly, appearances for prosecutors in 
dispositional matters increased from less than five percent (in pre-1977) to 
88% following the statutory change. Growth in the number of juvenile 
prosecutors is also seen in their increased presence in non-delinquent 
matters, such as dependent, neglect, and abuse cases. It became apparent 
that the prosecutor was destined to become a dominate force in the 
administration of juvenile justice for years to come. 


Rubin's (1985) typology of the juvenile court prosecutor focuses on three 
important functions. First, the “advisor” who serves as aconsultant, providing 
advisory services to the police on matters involving the enforcement policies 
of the department and investigations involving juveniles. The “advisor” also 


aids the probation officer responsible for the intake decision by consulting on 


the legality of certain evidence submitted by the police as wellas what charges 
should be filed. The “pretrial” function described by Rubin (1985) identifies 
the juvenile prosecutor as being directly involved in detention decisions, 
diversion, and the filing of petitions. There is evidence that the juvenile 
prosecutor has become increasingly involved in decision-making at this level. 
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Involvement by the juvenile prosecutor in “trial and posttrial” functions 
completes Rubin’s (1985) typology. Matters relating to the presentation of 
the state’s case against the youth at the adjudicatory hearing, witness 
testimony, cross examination, challenges to defense evidence and testimony 
are essential elements of the juvenile prosecutor's job. In addition, the 
dispositional stage of the proceeding takes on significance for the prosecutor 
who attempts to balance the proceedings by requesting consideration of the 
public's best interest in addition to that of the youth. Probation is the most 
frequently used dispositional alternative, and as such, Rubin (1985) reports 
that prosecutors are concerned that probation services “be effective and that 
other community agencies and institutions serve youth with a high degree of 
efficiency” (p.254). Many would argue that attempting to maintain parens 
patriae as the cornerstone of the American juvenile court has become 
increasingly difficult, especially during a era when increased attention is being 
given to serious, repetitive youth crime and the state and community 
resources to closely supervise and provide rehabilitative services are in short 


supply. 


It has become clear that the role of the juvenile court and the prosecutor has 
changed over the last twenty-five years. lt appears to have changed drastically 
within the last decade. There is a belief that the resulting changes have been 
so widespread that the philosophy of parens patriae has been lost. Some 
would argue that the very purpose of the juvenile court has changed to such 
an extent that its very existence is threatened. 


The present study examines the concept of parens patriae from the viewpoint 
of the key decision-makers in the juvenile justice system, prosecuting 
attorneys. Itis hypothesized that while the foundations of parens patriae have 
been shaken, it is unlikely that widespread support exists for replacing this 
philosophy of court intervention and child care with a “get tough” deserts- 
oriented practices often found in adult court. In addition, it is anticipated that 
the results will either confirm or refute Miller’s (1979) contention that the 
rhetoric of juvenile justice changes more rapidly that does the reality, namely 
that legislative change anda shifting of public attitudes have not been totally 
assimilated into the philosophy and practice of the juvenile court. 
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Juvenile Justice in IWinois 


Many of the philosophical and statutory changes in the processing of juvenile 
offenders nationwide have occurred in recent years in Illinois. For example, 
13 year olds can be tried as adults and, since 1982 require automatic transfer 
of 15 year olds who are accused of committing certain serious crimes. Data 
from Cook County (primarily Chicago) report that nearly 950 juveniles were 
tried as adults between 1984 and 1988, most resulting from the automatic 
transfer of the youth to adult court (Illinois Criminal Justice Information 
Authority, 1990). Between 1984 and 1988 the number of automatic transfers 
was approximately three times greater than were discretionary transfers. 
Clearly, the use of the automatic transfer provision in the Illinois statutes has 
removed much of the discretionary power from the prosecutor and the 
judiciary. 


In addition, while virtually all juvenile commitments to the states’ correctional 
system are indeterminate, statutory enactment requires mandatory determi- 
nate “sentencing” for those youth who are adjudicated as “habitual offend- 
ers”. Those youth committed under this section of the states Juvenile Court 
Act (Section 805-35) receive a “sentence” until age 21 (minus statutory good 
time credit, which in Illinois is one day for each day served). Nearly sixty 
percent of those committed to the states Department of Corrections during 
fiscal 1988 have been found newly delinquent in juvenile court. Interestingly, 
this figure is down from the approximate 80 percent of those committed 
during the 1982 fiscal year (Illinois Criminal Justice Information Authority, 
1990). The scope of criminal justice involvement is also reflected by the 
approximate 29,000 youth presently under probation supervision in the state. 
Whether these and other statutory changes have lessened the support for 
parens patriae by prosecutors in Illinois is the primary focus of the present 
research. 


The Study and Data 


The purpose of this study was to identify the perceptions of Illinois’ 102 
elected states attorneys regarding several dimensions of overall effectiveness 
involving the processing of juvenile offenders. Prosecutors perceptions of the 
overall effectiveness of the juvenile justice system in fulfilling its mission of 
preventing delinquency, deterring others from engaging in delinquency, 
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protecting the community, and preventing adult criminality was the first area 
of inquiry. Next, the researchers wished to identify the availability and 
adequacy of community programs and services designed to help youth. The 
prosecutor's decision to request that the court utilize these services rather 
than “punish” the youth, by placement in a state facility has critical implica- 
tion for the administration of justice for juvenile offenders. This area of inquiry 
has two dimension. First, community youth services may simply not be 
available. Second, services may, in fact, be available, but deemed ineffective 
or inaccessible (because program philosophy may differ from that of the 
courts, the program is unable to provide the type of close supervision desired, 
or simply program costs may be beyond what the court or the offender can 
afford). 


Many researchers have shown a link between schoo] attendance, behavior at 
school, academic performance and, delinquency, yet some would argue that 
school problems, such as attendance and non-delinquent behaviors at school 
should remain under the jurisdiction of the school system. The final area of 
inquiry focuses onthe prosecutor's perceptions of the link between the schoo! 
and juvenile crime. On issues such as truancy, there is the potential for an 
overlap of jurisdiction. To what extent do schools need the authority of the 
juvenile court to control youthful behavior? 


A self-report survey was mailed to each of Illinois’ 102 elected county states 
attorneys. The instrument used for this research was modeled on that used 
by Weisheit and Alexander (1989) in their survey of Illinois juvenile judges. 
After an initial and one follow-up mailing, 87 (85 percent) of the surveys were 
returned and found usable for analysis. 


As expected, prosecutors in Illinois were found to be a rather homogeneous 
group. Women comprised 12 percent of those responding and only 2 percent 
of all respondents were non-white. Ages ranged from 27 to 51, with a mean 
age of 37. Prosecutors reported having been in their present positions for an 
average of three and one-half years. When respondents were asked to identify 
the year in which they graduated from Jaw school, there was a 25 year range. 
The “most experienced” attormey graduated from law school in 1963, the 
“least experienced” in 1988. More than half (55%) of the respondents 
reported that between 10 and 25 percent of their work involves juvenile cases, 
with one-third (33%) indicating having spent less than 10 percent of theirtime 
in a given month on cases involving youth under the age seventeen (the 
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statutory age under Illinois law). Seventy eight percent indicated that they 
were either politically moderate or were somewhat conservative. Table ] 
reports the demographic profile of the respondents. 


Table 2 reports the results of the analysis of those items which focused on the 
perceived effectiveness of the juvenile justice system. Overall, twice as many 
prosecutors (66%) viewed the juvenile court as being ineffective in preventing 
adult criminality as did those viewing the court as being effective in this area 
(32%). Almost two-thirds of those responding (62%) believed that the juvenile 
court was not effective in protecting the community from youth crime. 
Similarly, two-thirds indicated that the juvenile court is not an effective 
institution used to deter those youth who have not yet engaged in delin- 
quency. In working with families of problem children, prosecutors have more 
confidence in the role of the juvenile court, even though one-half of those 
responding indicated that the court was not effective. Again, more than half 
(57%) felt that the juvenile court was effective in responding tojuvenile mental 
health problems. Most prosecutors responding (72%) viewed the juvenile 
court as effective in working with community social service agencies. An 
analysis of variance with length of time employed as a prosecutor, percent of 
juvenile cases handled by the office, and political philosophy as the indepen- 
dent variables revealed only moderate differences between groups. Those 
prosecutors whose juvenile workload comprises between 10 and 25 percent 
of their work viewed the juvenile court as being less effective in “preventing 
adult criminality” than those prosecutors whose juvenile caseload comprises 
less than 10% of their total monthly caseload (F= 4.2323; p =.0179). Similarly, 
prosecutors in offices where juvenile cases comprise between 10 and 25% of 
the total monthly caseload viewed the juvenile court as being less effective in 
“preventing delinquents from repeating their acts” than did prosecutors who 
reported having spent less than 10 percent of their time handling juvenile 
matters (F= 6.3158; p= .0028). 


The availability of community services play an important part in the relative 
success of the juvenile court in meeting the needs of youthful offenders and 
reducing delinquency. The quality or adequacy of these services serve as an 
important frame of reference for the prosecutor in determining the extent to 
which they will recommend community treatment and supervision versus 
institutional placement. The results of the prosecutors perceptions about the 
adequacy and availability of community services designed for youth are 
contained in Table 3. Prosecutors reported being relatively satisfied with most 
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community services, but certain exceptions stood out. First, while 82% 
indicated satisfaction with probation services, half (50%) reported that job 
training programs for youth in their communities were inadequate. Three- 
quarters (73%) felt that runaway shelters were either inadequate or unavail- 
able. Drug/alcoho! and education programs were identified as being inad- 
equate by 41% and 42% respectively. There were no statistical differences 
observed when program services were compared with the years of service as 
a prosecutor, percent of monthly caseload involving youth under 17, and the 
prosecutor's political philosophy. 


The final area of inquiry focused on the issue of schools and juvenile crime. 
In the author's own state (Illinois), truancy and other status-related offenses 
were repealed in the early 1980's, a trend which was repeated in states 
throughout the country. Since that time, many would argue that the schools 
have not developed adequate procedures to effectively deal with truancy and 
the disruptive youth. In coming to the aid of schools, the Illinois legislature in 
1988 passed section 803-33 entitled, Truant in Need of Supervision which 
gave substantially more power to the courts to enforce the Illinois School 
Code requiring school attendance. Some would argue that Illinois is slowly 
returning to the business of permitting the courts to intervene in matters of 
truancy and status offending. Others argue that truancy matters have not 
been effectively addressed outside of the juvenile justice system. Table 4 
identifies the importance of the school in the court’s dealing with juvenile 
crime and confirms the belief that schools play an important role in dealing 
with juvenile crime. Preventing truancy as a effective way of preventing 
delinquency was supported by 81 percent of those responding. Similarly, 
eighty-one percent agreed with the statement that “students who are truant 
from school should be within the jurisdiction of the juvenile court”. Prosecu- 
tors were less enthusiastic about the idea of raising the age of compulsory 
education as a method of reducing delinquency (34.5% agreeing with this 
statement). 


Discussion 


The literature has pointed to the fact that the prosecutor plays a significant 
role in the processing of juvenile offenders. Additionally, evidence has been 
provided’ which supports the notion that the prosecutor's role has been 
expanded, much of the impetus coming from legislative enactment, much 
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coming also from an increased concem by the public for serious youth crime. 
In spite of the image of the 1980’s and 1990's of the prosecutor as being tough 
on youth crime, there is strong support that the concept of parens patriae, the 
care and well-being of the child, continues to be deeply rooted in the workings 
of the juvenile court and actually guides It actions. 


When we examine the results of the present research, several points warrant 
further discussion. First, prosecutors in Illinois, as expected, are a rather 
homogeneous group, including age, race, gender, and political philosophy. 
Respondents, while appearing supportive of the juvenile court, are somewhat 
concemed aboutits overall effectiveness ina number of key areas. Except for 
its effectiveness in working with social service agencies and dealing with 
mental health problems, the majority of prosecutors view the juvenile court 
as being ineffective in other ways, including the prevention of delinquency 
and the protection of the community. Interesting was the finding that the 
greater the involvement by prosecutors with juvenile cases (as a percentage 
of their total workload) the less effective they perceive the juvenile court to 
be in preventing juvenile delinquency adult criminality. In one way we should 
not become too alarmed by these findings, since historically, the juvenile 
court has never been viewed in the same context as other agencies of the 


_ justice system, namely prevention and protection. We should be especially 


pleased that prosecutors view “working with families of problem children” 
and “responding to mental health problems” as effective roles played by the 
juvenile court. Lack of support for these key elements of juvenile rehabilita- 
tion and family care would shake the comerstone on which the juvenile justice 
system has been based. A negative perception on the part of these key 
decision makers is likely to result in more punitive dispositional alternatives 
being sought by prosecutors. 


In the 1990’s considerable attention will undoubtedly focus on the effective- 
ness of community services, especially if dollars designed to support public 
programs continue to be in short supply. Prosecutors responding to this 
survey report that a significant number of programs and services which serve 
youth are inadequate or are non-existent. Probation services, perhaps be- 
cause of its alignment with the courts, received the strongest support. 
Prosecutors also identified gaps in service delivery in their respective commu- 
nities. Job training programs, runaway shelters, detention facilities, and foster 
care were found unavailable in many communities. 
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Prosecutors were strongly in favor of involving the juvenile court in school 
matters. As reported, Illinois statutes between 1982 and 1988 required non- 
judicial intervention in matters of truancy. Weisheit and Alexander (1988) 
report that many Illinois judges favored the keeping of truants under the 
jurisdiction of the court. Prosecutors reflect a similar sentiment. Supporting 
the notion that “preventing truancy is a good way to prevent delinquency”, 
Illinois prosecutors, expressed a viewpoint similar to that of judges (86% of 
prosecutors agreeing, 85% of judges agreeing with this statement). 


The philosophy of parens patriae holds an important place in the workings 
of the juvenile court, this in spite of the public sentiment against treatment and 
rehabilitation and the numerous legislative changes designed to “get tough” 
on youth crime. The support for the paternalistic philosophy of the juvenile 
court transcends the political philosophy of Illinois prosecutors. This may be 
a key factor in attempting to understand how parens patriae has weathered 
the storm of changes in juvenile court practice in Illinois, the state in which 
the first juvenile court was founded. 


NOTES 


1. Cited in Rubin, H.T. (1985) Juvenile justice: Policy, practice, and law. New York: Random House, 
p. 249. 
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TABLE 1 


21-28 (2.3) 
29.38 (66.7) 
39-47 ae (24.1) 
48-65 (6.9) 


Gender . 
Male (87.4) 
Female . (12.6) 


Race 
Caucasian (96.6) 
Hispanic 1 (1.1) 
Other : 1 (1.1) 


Percent of Monthly Caseload Devoted to Juvenile Cases 
Less than 10% 29 (33.3) 
10-25% 48 (55.2) 
25-50% 7 (8.0) 
50-75% 1 (1.1) 

Only Juvenile cases 2 (2.3) 


Length of Time Employed as Prosecutor 
0-24 Months 27 (31.0) 
25-48 Months (26.4) 
49-72 Months (28.7) 
73-96 Months . (13.8) 


Political Philosophy 
Extremely Liberal (1.1) 
Somewhat Liberal (17.2) 
Moderate (89.1) 
Somewhat Conservative (39.1) 
Extremely Conservative (1.1) 
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Variable 


delinquency — 
Restitution to victims 


children 


their acts 


Foster care 
Detention 

Psych. evaluation 
Probation 
Runaway shelters 
Alcohol/drug 
Education 

Job training 


Prevent adult criminality 
Protecting community 
Deter those not engaged in 


Working with families of problem 


Excellent 


7(8.0) 
6(6.9) 
8(9.2) 
29(33.3) 
5(5.7) 
8(9.2) 
5(5.7) 


1(1.1) 


TABLE 2 


| EFFECTIVENESS OF THE JUVENILE JUSTICE SYSTEM 


A 


Respond to mental health problems 50 
Work with social service agencies - 63 
Prevent delinquents from repeating ~— 


(%) Agreeing Significance 


N 
Effective 

28 (82.1%) 

32 (36.8%) 

26 = (29.9%) 

35 (40.2%) 

40 (45.9%) 
(57.4%) 
(72.4%) 

29 = (33.3%) 


43(49.4) 
26(29.9) 
47(54.0) 
43(49.4) 
16(18.4) 
39(44.8) 
41(47.1) 
25(28.7) 


* Denotes pairs of groups significantly different at p < .05 level. 
** Denotes pairs of groups significantly different at p < .01 level. 


| TABLE 3 


ADEQUACY AND AVAILABILITY 
OF PROGRAMS AND SERVICES | 


Variable N(%) N(%) N(%) N(%) ! 


27(31.0) 
34(39.1) 
27(31.0) 
14(16.1) 
33(37.9) 
36(41.4) 
37(42.5) 
44(50.6) 


17(19.5) 


dequate Inadequate Unavailable 


10(11.5) 
19(21.8) 
4(4.6) 
4(1.1) 
31(35.6) 
3 (3.4) 
4 (4.6) - 
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TABLE 4 


SCHOOLS AND JUVENILE CRIME 


Variable N(%) Agreeing 


Students who are truant from school 
should be within the jurisdiction of 


the juvenile court. 71 (81.6) 


Preventing truancy is a good way to 
prevent delinquency. 75 (86.2) 


Youths who are delinquent are also 
those most disruptive in the classroom. 69 (79.3) 


Schools need the authority and assist- 
ance of the juvenile court to adequately 
control students. 64 (73.5) 


Raising the legal age at which juveniles 
can drop out of schoo! will reduce delin- 
quency. 30 (34.5) 


Schools have an obligation to the community 
to provide delinquency prevention programs. 


52 (59.7) 


